
STATE OF NEI,I YORK

STATE TAX COMUISSION

In the Matter of the Pet l t ion
o f

Transamerica Insurance Conpany of New York
Fornerly Premier Insurance Conpany of New York

for Redeterurlnatton of a Deficiency or for Refund
of Corporatlon Franchise Tax under Articl-e 33 of
the Tax Law for the Year 1978.

State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax Corrnission, that he is over 18 years of ager Bnd that on the
7th day of November, 1985, he served the withln notLce of Declsion by cert l f led
nail- upon Transamerica Insurance Company of New York, FornerJ-y Premler
Insurance Conpany of New York, the petitioner in the lrithl-n proceedl-ng, bI
enclosing a true copy thereof in a gecurely sealed postpaid rrrapper addressed
as fol lows:

Transamerica Insurance Company of New York
Fornerl-y Premier Insurance Conpany of New York
Attn: John Flelscher, Tax Manager
1150 S.  O l l -ve  St .
Los Angeles, CA 90015

and by deposlting same enclosed
post offlce under the exclusLve
Service within the State of New

That deponent further says
hereln and that the address set
of the pet i t loner.

Sworn to before ne this
7th day of November, 1985.

r l ze to nlster oaths

AFFIDAVIT OF I'IAILING

ln a postpald properly addressed wrapper ln a
care and custody of the Unlted States Postal
York.

that the sald addressee ls the pet i t loner
forth on said wrapper l-s the last known addrese

pursuant to Tax Law sect lon I74



S T A T E  O F  N E W  Y O R K
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Novenber 7, 1985

Transamerlca Insurance Company of New York
Formerly Premier Insurance Company of New York
Attn: John Fleischer, Tax Manager
1 1 5 0  S .  O l t v e  S t .
Los Angeles, CA 900f5

Gentlemen:

PLease take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your rtght of revLew at the admlnlstratl.ve level.
Pursuant to sect lon(s) 1090 & 1519 of the Tax Law, a proceeding in coutt  to
revtew an adverse decislon by the State Tax Cornmisslon nay be lnstituted only
under Artl"cle 78 of the Cl-vil Practlce Law and Rules, and must be comenced ln
the Supreme Court of the State of New York, Albany County, withln 4 nonths fron
the date of this not lce.

Inqulrlcs concerning the computation of tax due or refund al-lowed l-n accordance
with this declsion may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Littgation Unit
Buildlng /i9, State Campus
ALbany, New York L2227
Phone #  (518)  457-2O7O

Very truly yours,

cc: Taxing Bureaurs Representat lve

STATE TAX COMMISSION



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

TRANSAMERICA INSURANCE COMPANY OF NEW YORK,
fornerly

PREMIER INSURANCE COMPAM OF NEW YORK

for Redeternlnatlon of a Deflclency or for
Refund of Corporation Franchise Tax under
Artlcle 33 of the Tax Law for the Year 1978.

DECISION

Petitioner, Transamerlca Insurance Company of New York, fornerly Premler

Insurance Company of New Yorkl, 1150 South Olive Street, Los Angeles,

California 90015, fil-ed a petltlon for redetermination of a deflclency or for

refund of corporation franchlse tax under Article 33 of the Tax Law for the

year  1978 (F i l -e  No.  36014) .

On December 19, 1984, petitioner advised the State Tax Cornmlssion, ln

writing, that petitioner deslred to waive a formal hearing and to submlt the

case to the State Tax Cornnlssion for declsion, wlth all briefs and documents to

be subml.tted by March 19, 1985. After due conslderation, the State Tax

Conmlsston renders the foll-owing declsion.

I .  Whether

Art lc le 33 of the

II. lJhether

entire net income

ISSUES

petitioner was subject to Corporatlon Franchise Tax under

Tax Law.

the Audlt Dlvlslon properJ-y determined that petltionerrs

should be al-l-ocated conpletely to New York.

On October 1, 1981, the name Premier Insurance Company of New York was
changed to Transamerlca Insurance Company of New York.
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FINDINGS OF FACT

1. Durlng the year in Lssue, Premler fnsurance Conpany of New York

(ttPreniertt) was a New York corporatlon whlch lras a wholly-owned subsl.diary of

TransamerLca Insurance Company (rrTransarnericatt), a Callfornla corporatlon.

2. Premierrs buslness act lvLt les were l ln l ted to the wri t tng of workerst

compensatlon insurance in New York.

3. In 1978, petltioner made wage and cornrnlssion paynents ln the amount of

$891222.00 to lts agents and employees ln New York as compensatLon for the

efforts of lts employees and agents selllng lnsurance pollcLes.

4. In accordance wlth an agreement with its parent, Premier transferred

all preniums and liablllties arLslng fron Lnsurance contracts to Transamerlca.

ihat is, Transanerlca reinsured the insurance contracts underwrltten by

Premier. In addltlon, Transamerica relmbursed Prenier for all pollcy

acqulsltion coats, lncluding commisslons.

5. Premier flled a State of New York Franchise Tax Return for Insurance

Corporatlons for the year 1978. 0n this return, petitioner reported a zero

allocation of its entLre net income to New York. Thls, in turn, was based upon

petitioner havlng reported no wages or premlums as allocable to New York. In

conjunctlon wlth thl.s return petltloner remltted a check ln the amount of

$2,750.00 representing the first installnent for the perlod followlng that

covered by the return.

6. On October 15, 1981, the Audit  Divis ion issued a Not lce of DefLclency

to petitioner assertlng a deflclency of franchl.se tax on insurance corporations

ln the amount of $13,136.00, plus lnterest of  $3,143.7L, for a total  anount due

of $16,279.7L. The amount of tax asserted to be due lncluded $2,750.00

representing the first lnstallment for the period following December 31, l '978.
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The Statement of Audit AdJustnentr whlch had been Lssued, etated, In substance'

that since there lrere no premlum revenues allocable to Nelt York and slnce the

wage factor lras one hundred percent all-ocable to New York' petltioner was

required to alLocate one hundred percent of its entire net income to New York.

7, On August 10, 1982 the Audit  Dlvls ion refunded the $21750.00

prepaynent plus interest of  $518.73. The refund was appl led to pet l t lonerts

tax Liabl l l ty for the year ended December 31, f980.

8. On or about June 20, L984, petltloner remltted a second check for

$21750.00 as pa5rment for the flrst lnsta1lment for the perl.od foJ.lowing

December  31 ,  L978.

9. Petltloner has conceded that lf Lt ls subJect to the franchlse tax on

lnsurance corporatlona, the premlum factor should be excluded fron the

allocation formrla.

CONCLUSIONS OF I,AW

A. That Tax Law $1501(a) imposes a franchlse tax on, ;!g!gg alla, t'[e]very

domestlc lnsurance corporation and every foreign...insurance corPoratlonr for

the prlvl-lege of exercislng its corporate franchtse, or of dolng buslness' or

of enpl-oying capltal, or of ownlng or leaslng Property ln thls state ln a

corporate or organlzed capacity, or of naLntalnLng an offlce in thle state' for

al-l- or any part of lts taxable year...rt wlth certal.n exceptions not relevant

hereLn.

B. That the term rrLnsurance corporatl.on" is deflned by Tax Law $1500(a)

as Lncludlng tt...a corporatlon...by whatever name known, doing an lneurance

bus lness .  .  .  " .

C. That the term fflnsurance buslnessrf le not defined by Artlcle 33 of the

Tax Law. Howeverr durlng the perlod ln Lssue, eectlon 4f(3) of the Insurance



Law defined the term "doing

t t . . . the  nak lng ,  as  lnsurer ,

cont rac t .  .  . t t .
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lnsurance businessil ae lncl-udingr

proposing to make as insurer' of

an

or

inter alLa,

any Lnsurance

D. That since Premler nas exerclslng lts corporate franchise and doing

busl-ness in New York by the naklng of workersr compensation lngurance

contracts, it was subject to the franchlse tax on lnsurance corporatLone

pursuant to Art ic le 33 of the Tax Law (Tax Law $1501[a]) .  I t  l "s noted that

neither I.R.C. 5801, whl-ch deflnes llfe l"nsurance companies, nor Revenue Ruling

56-106, whlch dealt wlth a situacion where a company ceased issuLng Lnsurance

pol ic ies, ls dlsposlt lve of the issues presented herein.

E. That dur ing the perlod ln lssue, Tax Law $f504(a) provided:

"$1504.  ALLocat ion

(a) Al locat lon of ent i re net income. The port lon of ent i re net
lncome of a taxpayer to be allocated within the state shall be the
amount determlned by nultiplying sueh Lncome by the lncome aLlocatLon
percentage deternined by:

(1) ascertaining the percentage which the taxpayerts New York
premlums for the taxabl-e year bear to the taxpayerfs total premlums
for the taxable year, and muLtiplylng such percentage by ni"ne,

(2) ascertaining the percentage which totaL wages, salar ies,
personal service compensation and comnlssions for the taxable year of
employees, agents and representatl-ves of the t,axpayer within New York
bear to the total wages, salarles, personal service compensation and
conrmlsslons for the taxable year of all the taxpayerIs enployees'
agents and representatives, and

(3) addlng the amounts determined under paragraphs one and two
and dividing the sum by ten.r'

F.  That under Tax Law $1504(a) (2) pet l t ioner is not ent i t led to net Lts

\rage expense by the rel-mbursements recel,ved from its parent.

G. That pet i t ioner 's argument that 20 NYCRR 4-5.1(c) requlres that l ts

payroll factor be computed ln the same manner as it reports to the New York
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State Insurance Department is erroneous. Thls section of the regulatlone

refers to reporting wage or salary expense on a cash or accrual basis and does

not adopt the method of accounting used to flle flnancial statements wlth the

New York State Department of Insurance.

H. That, on the basls of Findlng of Fact tt8tt, the amount of tax asserted

due in  the  Not ice  o f  Def ic iency  da ted  October  15 ,  1981 ts  reduced by  $2 ,750.00 .

I t  is noted that the Audit  DLvisionfs fal lure to give pet l t loner credit  for l " ts

prepayment with its return for 1978 does not warrant any other adJustments to

the amount of tax asserted ln the Notlce of Deflciency.

I. That the petitlon of Transamerica Insurance Company of New York,

formerly Premier Insurance Conpany of New York, is granted to the extent of

Conclusl-on of Law "H" and the Audit Dlvision is dlrected to nodlfy the Notlce

of Def ic iency dated October 15, 1981 accordingly;  the Not ice of Def lc lency ts,

in al l  other respects, sustained.

DATED: Albany, New York STATE TA)(

N0v 0 ? 1985


